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Farnan, District Judge.

Presently before the Court is a dispute anong the parties
concerni ng the appointnment of an unpire for the appraisal
proceedi ngs underway in this case. Pursuant to the |Insurance
Policy and the Menorandum Of Appraisal previously approved by
the Court, the parties’ designated appraisers are to select an
unpire. Based on the letters the Court has received fromthe
parties, it appears that the parties’ appraisers have reached
an inpasse in their effort to select an unpire. As a result,
the parties have presented the Court with five (5) candi dates
for selection and letter nenoranda in support of each party’s
recomrendation. (D.l. 110, 111, 112, 113).

In resolution of the parties’ dispute, the Court selects
Edward N. Cahn to serve as the unpire for the appraisal
proceedings in this case. |In reaching its decision, the Court
has reviewed the information submtted by the parties and the
materials referenced by the parties. |In addition, the Court
has i ndependently researched this issue so as to satisfy
itself that M. Cahn is the best avail able choice for an
unpire.

After an initial review of the parties’ subm ssions, the

Court was reluctant to select M. Cahn, because he was a



former judge, indeed, a former United States District Court
Judge. As such, the objections to M. Cahn’s service by ACE
Ameri can I nsurance Conpany (formerly known as ClI GNA i nssurance
Conmpany and hereinafter referred to as “ACE Anerican

| nsurance”) seened relatively easy to predict, and therefore,
the Court initially believed it could reason through the

vari ous objections to the other candi dates and eventual ly
settle on a candidate other than M. Cahn.

However, to avoid discounting M. Cahn w thout a nore
careful consideration of the issue raised by his fornmer
service as a judge, the Court revisited all of opinions cited
by ACE Anmerican Insurance including this Court’s previous

deci sion in Nenmours Foundation v. G | bane, 632 F. Supp. 418

(D. Del. 1986), addressing conflicts of interest and the
remedyi ng “cone of silence.” The Court’s review of these
decisions resulted in a confort |level sufficient to relieve
its initial “anti-judge” approach to an unpire in this case.
Havi ng satisfied itself that M. Cahn should not be
initially excluded, the Court reviewed the qualifications of
all the candidates and found themto be acceptable. The Court
t hen reviewed the objections and comments regardi ng potenti al
and actual conflicts and other matters of concern expressed by

each party for each of the candi dates under consideration.



Because the Court is convinced that all of the candidates are
hi ghly qualified and possess professional integrity, it wll
not detail the specific matters regardi ng each candi date that
may have caused concern to the Court or the party opposing
t hat candi date’s sel ection. However, in general, the Court’s
concerns about the candi dates invol ved appearances of possible
bi as or predeterm ned views by virtue of the candidate’s prior
enpl oynent or engagenment. Nevertheless, the court’s
eval uati on of these candidates did not end with this review
The Court wei ghed these “appearance of bias concerns”
i ndi vidually and anong the candidates. |In the Court’s view,
t he obj ections and bias concerns asserted against M. Cahn
were clearly nore renpote than the concerns raised by the
parties regardi ng the other candi dates.

Still resisting the appointnment of a forner judge despite
the nore apparent problenms posed by the other candi dates
of fered for selection, the Court exam ned M. Cahn’s public
record by consulting opinions he authored as a judge on issues
related and unrelated to those presented here. After
review ng these decisions, the Court finds that there is no
i ndi cati on of any real bias or appearance of conflict or bias
on the part of M. Cahn in favor of or against insurers or

insureds. In addition, the decisions in the public record



rendered by M. Cahn clearly evidence that M. Cahn is a

hi ghly skilled decision mker and has applied that skill to
make t horough and wel | -reasoned deci sions on a broad and
vari ed range of conplex |egal and factual issues.

After the review descri bed above, the Court squarely
confronted its initial reluctance to appoint a forner federal
judge and found it unsupportable in the context of the
sel ection decision in this case. Accordingly, for the reasons
di scussed, the Court will appoint M. Cahn as the unpire for
t he apprai sal proceedings in this case.

An appropriate Order will be entered.
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ORDER
At WIl mngton, this 20 day of July 2001, for the reasons
set forth in the Menorandum Opi nion issued this date;
| T 1S HEREBY ORDERED t hat Edward N. Cahn is appointed
unpire for the appraisal proceedings in the above-captioned

acti on.

UNI TED STATES DI STRI CT JUDGE



